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The majority of the world’s nations have obligated themselves to the requirements

of the Rome Statute, which created the International Criminal Court (ICC). The United

States has refused to ratify the Rome Statute and has embarked on a series of efforts

designed to undermine the ICC’s operations. The United States avoids taking any

significant action to resolve its concerns with the ICC, thereby eliminating any hope for

eventual cooperation with the international community on this issue. This paper will

examine the background of the ICC, and determine how the ICC has impacted recent

military operations and foreign relations. This paper will then examine the implications

associated with a decision by the United States to ratify the treaty versus not ratify the

treaty. Finally, recommendations will be provided on how the United States should

adjust its foreign policy to move it closer towards a more collaborative relationship with

the ICC.



THE INTERNATIONAL CRIMINAL COURT:
TIME TO ADJUST AMERICAN FOREIGN POLICY

In the prospect of an international criminal court lies the promise of universal
justice.

-- Kofi Annan, UN Secretary General1

The international community has focused an extraordinary amount of time and

effort to establish the International Criminal Court (ICC) as part of its long term vision to

establish an institution responsible for advancing international justice. For the first time,

an International Court System has been established that has jurisdiction to try

individuals accused of committing the most egregious crimes, including certain war

crimes and human rights abuses. The United States has long been an advocate of

bringing to justice those individuals who commit war crimes and has cooperated with

the international community in achieving this shared interest. After the defeat of Nazi

Germany, for example, the United States fully supported and led the international effort

to prosecute war criminals at Nuremberg.

In the years prior to the establishment of the ICC, the United States clearly

supported the idea of creating an International Court System. Congress had even

passed legislation that expressed a need to establish an international criminal court.2 In

the developmental stages of the treaty creating the ICC, the Rome Statute, the United

States sent a team to Rome to participate in the drafting of the legislation and resolve its

concerns over many of the provisions. However, in the end, the United States did not

become a signatory to the Rome Statute because many key provisions could not be

agreed upon, including some that arguably failed to protect the rights of American
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citizens under the U.S. Constitution. In the 2002 National Security Strategy (NSS), U.S.

policy regarding the ICC became clear. The NSS specifically provided the following:

We will take the actions necessary to ensure that our efforts to meet our
global security commitments and protect Americans are not impaired by the
potential for investigations, inquiry, or prosecution by the International
Criminal Court (ICC), whose jurisdiction does not extend to Americans and
which we do not accept.3

The 2002 NSS went even further to address specific actions the United States

would take to protect itself from the ICC by stating the following:

We will implement fully the American Service Members Protection Act, whose
provisions are intended to ensure and enhance the protection of personnel
and senior officials from the United States.4

Since the publication of the 2002 NSS, the United States has taken considerable

steps to curtail the jurisdictional reach of the ICC, including the withholding of funds

from other countries that signed the Rome Statute. U.S. reputation as a persuasive

world community leader will likely continue to suffer from such actions and this will likely

have a detrimental impact on national interests if it does not change its foreign policy.

The United States risks being replaced by a more credible world leader that better

demonstrates its commitment to advancing international justice and the interests of the

international community.

Arguably, the United States has relaxed its position toward the ICC since the

publication of the 2006 NSS. Instead of continuing a hostile approach towards the ICC,

the 2006 NSS is silent on the ICC issue. Instead of emphasizing force and pre-emption,

the NSS emphasizes diplomacy and cooperation with the international community.5

Moreover, there is a notable emphasis on preventing international atrocities and taking

action against those who commit such atrocities.6 Despite the seemingly relaxed U.S.
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position, the current administration has not yet articulated its policy toward the ICC. In

the meantime, the United States remains outside of the ICC and risks further isolation

by the international community.

This paper will examine the background of the ICC and the development of U.S.

policy regarding the ICC, and determine how the ICC has impacted recent military

operations and foreign relations. This paper will then examine the implications

associated with a decision by the United States to ratify the treaty versus not ratify the

treaty. Finally, this paper will provide recommendations on how the United States

should adjust its policy to move it closer towards a more collaborative relationship with

the ICC.

A Brief History of the International Criminal Court

The concept of international crimes has been in existence for centuries.7 The list of

international crimes continues to grow as nations recognize that certain crimes must be

afforded the status of international crimes in which any nation could assert criminal

jurisdiction.8 Prior to the development of the ICC, individual countries had sole

responsibility to try individuals from their own nation for the commission of an

international crime.9 The trial and the outcome would be governed by the laws of the

country where the perpetrator was brought to trial. Naturally, there were strong

perceptions of unfairness and partiality when international crimes were resolved in the

perpetrator’s homeland, particularly when the perpetrator was found innocent or

received an unusually light sentence despite overwhelming evidence.10 In the aftermath

of World War I, the international community made its first attempt at forming an

international court to try hundreds of suspected war criminals.11 However, this initial
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effort had little success because only twelve of the 896 suspects were ever tried,

resulting in six acquittals and very light sentences for three of the remaining six.12

The aftermath of the two World Wars helped promote additional efforts to establish

international crimes and an international criminal tribunal. In 1948, the United Nations

General Assembly adopted the Convention on the Prevention and Punishment of the

Crime of Genocide, essentially establishing the international crime of genocide. The

Convention dictated that genocide must be tried by the State in which the act was

committed or by an “international penal tribunal as may have jurisdiction.”13

Additionally, the international community revised the Geneva Conventions and

established that individuals could be held criminally responsible for committing certain

international crimes.14 However, the revisions focused on regulating conduct during

international armed conflicts, not internal armed conflicts or civil war.15 An additional

push to create an international tribunal arose when Trinidad and Tobago requested the

United Nations study the idea of creating a tribunal to deal with drug traffickers.16 In

1992, the General Assembly granted a mandate to the International Law Commission to

prepare a draft statute for an international criminal court.17

The conflict in Yugoslavia provided further justification for the international

community to develop an international court. The United Nations established the

International Criminal Tribunal for Yugoslavia (ICTY) in 1993, granting it the power to try

individuals alleged to have committed war crimes.18 Despite strong arguments to the

contrary, the ICTY established that customary international law allows the court to

pierce state sovereignty and try individuals for violations of international crimes.19
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In 1994, with support from the United States, the International Law Commission

completed its work on the Rome Statute to create an international criminal court.20 After

a series of committee sessions to further develop the draft statute, an international

diplomatic conference was held in Rome, Italy, from 15 June to 17 July 1998.21 The

United States participated by sending a negotiating team to address its concerns;

however, many significant issues were not resolved prior to the end of the conference.22

Nevertheless, President William J. Clinton signed the treaty on 31 December 2000 to

demonstrate U.S. continuing support for the concept of international justice and, among

other things, maintain a position of influencing future negotiations over the Rome

Statute.23 However, because U.S. concerns were not resolved, President Clinton

expressly indicated the treaty would not be submitted to the Senate for ratification.24 In

2002, President George W. Bush stated the treaty would not be ratified and the United

States had no obligation to abide by the terms of the Rome Statute.25 In the end, the

Rome Statute was passed by the requisite number of votes and became effective on 1

July 2002.26 Despite the United States’ position, the list of countries signing the treaty

continues to grow with three additional countries signing within the past year.27

U.S. Response to the International Criminal Court

The United States quickly took action to limit the ICC’s influence over U.S. citizens,

despite the acceptance of the treaty by a majority of the world’s nations. One month

after the Rome Statute became effective, President Bush signed into law the American

Servicemembers’ Protection Act (ASPA), which contains a number of provisions

prohibiting the United States from cooperating with the ICC and authorizes the

President to use military force by “all means necessary and appropriate” to obtain the
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release of any person detained or imprisoned by, or at the request of, the ICC.28 The

only significant exception to the ASPA is the Dodd Amendment, which allows the United

States to participate and assist the ICC to try foreign nationals accused of war crimes,

genocide, and crimes against humanity.29

On 1 July 2003, the Bush Administration invoked one of the provisions of the ASPA

and terminated military assistance to any government of a country that had joined the

ICC and who had not signed a Bilateral Immunity Agreement (BIA), otherwise known as

an Article 98 agreement.30 The signing of the BIA results in both countries promising

not to arrest, detain, prosecute or imprison any of their citizens for the ICC unless both

parties agree in advance to the surrender.31 The termination of military assistance for

those countries refusing to sign the BIA affected the receipt of both International Military

Education and Training (IMET) and Foreign Military Financing (FMF).32 The restrictions

have resulted in millions of dollars in aid cuts and loss of numerous cooperative training

opportunities.33 Because one-half of the States affected by the cuts were in Latin

America, the impact to the region was significant.34 Eleven of the twelve States in Latin

America that participated in IMET in 2003 could not participate in 2004.35 The cuts have

hampered engagement opportunities and the ability of the U.S. military to maintain

professional contacts with partner countries.36 FMF cutbacks totaled 4.4 million in 2005

and 3 million in 2006, resulting in the inability of several Latin American countries to

pursue military modernization projects.37 Additional detrimental impacts have likely

occurred in addition to those illustrated above, including the alienation of foreign military

leaders and an inability of the United States to influence military or political activities in

these countries.
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The Bush Administration took an additional step to persuade countries to sign the

BIAs by limiting civilian economic aid to States that refused to sign a BIA. On 7

December 2004, President Bush signed into law an amendment, known as the

Nethercutt Amendment, to the Foreign Appropriations Bill.38 The Nethercutt

Amendment prevents Economic Support Funds (ESF) from being provided to countries

that have not signed a BIA with the United States.39 The ESF were designed to, among

other things, promote economic and political stability in regions of particular interest to

the United States and support initiatives in the areas of basic social services,

peacekeeping, antiterrorism, democracy building, HIV/AIDS education, drug interdiction,

etc.40

A Change in American Policy?

The U.S. reaction to the ICC has had a significant impact on the international

community and military operations abroad. Nations throughout the world voiced their

outrage and disgust over the Bush Administration’s actions, perceiving them as

intentionally designed to interfere with ICC operations.41 There have been 101

countries that have signed a BIA, but fifty-three have refused.42 The European Union

has even warned its members not to sign a BIA, claiming the agreement is inconsistent

with international law and a misuse of Article 98 of the Rome Statute.43

In 2006, senior military commanders and Congressional representatives urged the

Bush Administration to change its policy towards use of BIAs. Not only did the denial of

foreign assistance prevent nations from receiving critical funding, but it had an

unforeseen impact on international relations.44 The reactions by both the international

community and the U.S. military convinced the Bush Administration to change its tactics
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and reverse course on some previous decisions. On 17 October 2006, President Bush

ended the ban on IMET assistance to all countries who were party to the treaty.45 On

22 November 2006, President Bush waived restrictions on ESF under the Nethercutt

amendment for 14 countries.46 In January 2008, the United States eliminated

restrictions on FMF to States refusing to sign BIAs and confirmed that it no longer was

pursuing other States to sign the BIAs. Retreating from its hostility towards the ICC, the

United States accepted the decision of the UN Security Council to refer the Darfur

situation to the ICC, and openly recognized the value that the ICC brings in investigating

and prosecuting the individuals responsible for the atrocities in the region.47 Shortly

after the swearing in of Barack H. Obama as President, the U.S. Permanent

Representative to the United Nations praised the ICC as “an important and credible

instrument” as part of its effort to address the situation in Darfur. 48 Secretary of State

Hillary Clinton recently declared that the United States will end its hostility towards the

ICC.49 Most recently, on March 11, 2009, President Obama signed into law the 2009

omnibus appropriation bill, which excluded the Nethercutt provision.50 These recent

events, coupled with the 2006 NSS, appear to indicate the United States has softened

its uncooperative and openly hostile policy towards the ICC. However, more definitive

action is needed to demonstrate a significant change in American Foreign Policy has

occurred.

Impact of the ICC on Recent Military Operations Abroad

The ICC has had an impact on U.S. military operations. With the Rome Statute

now in force, U.S. military service members are now at risk of being prosecuted for

participating in operations abroad. The United States is now forced to consider the
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impact of the ICC prior to deciding whether to engage in military operations. Ideally, the

United States would prefer maintaining exclusive jurisdiction over the misconduct of all

deployed U.S. citizens; however, there is often a strong need to respect the sovereignty

of an occupied nation. The following brief examination of recent military operations

demonstrates the great efforts the United States will take to ensure its personnel are

provided the highest levels of protection.

Bosnia. On 30 June 2002, the day prior to the Rome Statute going into force, the

United States used its veto power in the Security Council to block the renewal of the

United Nations peacekeeping operations in Bosnia because its peacekeepers were not

given immunity.51 The international community’s efforts were delayed by U.S. actions

until, on 12 July 2002, the UN Security Council adopted Resolution 1422. This

Resolution essentially deferred ICC investigations and prosecutions of non-State

Parties to the Rome Statute, including the United States, who were engaged in

peacekeeping operations.52

Darfur. On 18 September 2004, Security Council Resolution 1564 passed, which

created a UN Commission of Inquiry with the mandate of determining, in part, whether

acts of genocide had occurred in Darfur.53 The Commission strongly recommended that

the situation in Darfur be referred to the ICC.54 Despite initial U.S. support of Resolution

1564, the Bush Administration opposed the Commission’s recommendation and,

instead, proposed the establishment of an ad hoc tribunal to be administered by the UN

and the African Union.55 The UN Security Council passed Resolution 1593 and the

matter was referred to the ICC Prosecutor against U.S. wishes.56 The Resolution also

required the Government of Sudan and all other parties to the conflict in Darfur to
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cooperate fully with and provide any necessary assistance to the ICC.57 The United

States abstained from voting for the passage of UN Resolution 1593, reiterating its

position that the ICC should not be able to exercise jurisdiction over non-party

nationals.58 The United States negotiated and eventually was successful in exempting

nationals of non-party States in Sudan from prosecution, opening the door to future U.S.

military operations.59

Iraq. Up until 31 December 2008, the United States had exclusive jurisdiction over

all its deployed personnel in Iraq.60 On 1 January 2009, the U.S. – Iraq Security

Agreement went into effect. As part of the Security Agreement, Iraq gained jurisdiction

over the misconduct of U.S. servicemembers and its civilian component. However, after

the United States intensely negotiated with Iraqi officials, it was agreed that Iraq would

gain jurisdiction only if such misconduct was committed off-duty, outside “agreed

facilities,” and qualified as “grave premeditated felonies.”61 The Security Agreement

also greatly diminished the ability of the ICC to assert jurisdiction over the conduct of

U.S. personnel in Iraq. The Rome Statute specifically prohibits the ICC from requesting

assistance or surrender of personnel if it requires a State to act inconsistently with its

obligations under an international agreement, unless the sending State consents.62

Even if Iraq were to obtain jurisdiction over a U.S. citizen as part of the Security

Agreement, the ICC could request surrender of the person only if it first obtained U.S.

cooperation. In sum, the risk to U.S. personnel remains extremely low and the U.S.

mission remains unchanged. The only significant impact of the Security Agreement is

U.S. leaders are now stressed to conduct operations in cooperation with Iraqi Security

forces.63
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Afghanistan. In Afghanistan, the United States is participating in two military

operations, Operation Enduring Freedom (OEF), a U.S.-led coalition, and the

International Security Assistance Force (ISAF), a NATO-led coalition.64 In 2002, the

United States reached an agreement that accorded U.S. military and civilian personnel

of the U.S. Department of Defense immunity equivalent to that provided to

administrative and technical staff of the U.S. Embassy.65 U.S. military and civilian

personnel would receive immunity from criminal prosecution by Afghan authorities and

immunity from civil and administrative jurisdiction, except for acts performed outside the

course of their duties.66 A similar agreement was also reached for the ISAF and its

supporting personnel.67

The United States shares the goal of promoting international criminal justice and

acknowledges that, in some instances, the ICC may have a role to play.68 However, the

United States places significant importance on establishing and maintaining almost

complete immunity for its military and civilian personnel abroad, and will seem to

engage in military operations only when the risk of being investigated or prosecuted by

the ICC is extremely minimized. Although obtaining such a high level of protection was

considered warranted by the Bush Administration, such actions only breed perceptions

of exceptionalism. This perception is further compounded by the United States’ refusal

to sign or ratify other significant international law treaties that impact military operations

throughout the world, such as the treaty to ban antipersonnel landmines. Admittedly,

the U.S. has more troops deployed abroad in military operations than any other country

and, therefore, has a heightened interest in protecting its citizens. However, the United

States has not always been the primary contributor of personnel in all military
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operations in which it sought immunity for its deployed personnel. In Bosnia, for

example, the U.S. personnel contribution amounted to less than one percent of the total

UN force.69 In sum, the United States’ actions to protect its own personnel in military

operations continue to undermine its ability to claim the high moral ground and influence

other countries on humanitarian assistance matters.

Not Ratifying the Treaty - The Implications

The Rome Statute provides that the ICC may exercise criminal jurisdiction over

nationals of States not party to the Rome Statute.70 The U.S. Government and many

scholars persuasively argue that the ability of the ICC to exert jurisdiction over non-party

States violates the fundamental principles of international law, thereby infringing upon a

nation’s sovereignty.71 Regardless of U.S. arguments to the contrary, the ICC has

already exercised Article 12 of the Rome Statute and exerted jurisdiction over non-

parties. The ICC's on-going effort to investigate and prosecute senior governmental

officials in Sudan illustrates this point. It appears, therefore, that not ratifying the treaty

offers no more protection from the ICC. Yet, remaining a non-party State at least

affords the United States with a perceived justification, rooted in its own interpretation of

international law, to resist ICC efforts to assert jurisdiction over U.S. citizens.

By not ratifying the Treaty, U.S. citizens avoid the numerous pitfalls associated with

the ICC’s rules and procedures. For example, opponents of the ICC argue that the ICC

Prosecutor has unnecessarily broad powers to act and make a variety of decisions

without sufficient checks and balances.72 Specifically, the ICC Prosecutor has the

authority to initiate investigations or prosecutions without a referral by the UN Security
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Council or by a State Party.73 The effect of such broad powers could, arguably, allow

the prosecutor to make decisions that are motivated by political reasons.74

The Rome Statute’s complementarity principle permits other nations, even non-

party States, to exert jurisdiction over their own nationals who may have been arrested

abroad. The complementarity principle arguably insulates U.S. citizens from being

investigated or prosecuted by the ICC so long as the United States is willing and able to

“genuinely” carry out the investigation or prosecution.75 However, the definition of

“genuinely” remains open to interpretation.76 As such, the ICC may still obtain

jurisdiction over a U.S. citizen if it determines the investigation or prosecution was

conducted to shield the individual from prosecution by the ICC or if it was conducted in

a manner “inconsistent with an intent to bring the person concerned to justice.”77

Avoiding the ratification of the treaty also prevents the prosecution of U.S. citizens

for crimes that are either too broad or too narrow.78 The crimes, as currently written are

arguably not well drafted and could result in absurd outcomes.79 Also, the ICC arguably

does not offer U.S. citizens the same due process guarantees they have in the U.S.

court system, such as the right to appeal a case outside the ICC.80

Since many NGOs have anti-American agendas, the United States would avoid

having to contend with NGOs who attempt to influence the ICC Prosecutor to initiate

investigations against the United States. As a State Party, the United States would be

subject to all the obligations and responsibilities as provided in the Rome Statute,

including the obligation to fully cooperate with the ICC Prosecutor. The ICC may

exercise its jurisdiction over an alleged crime if a situation is referred to the ICC

Prosecutor by a State Party or the Security Council. However, the ICC Prosecutor may
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initiate an investigation based on information received from any source so long as the

Prosecutor concludes there is a reasonable basis to proceed with an investigation.81 To

date, the ICC Prosecutor has already received a much higher number of complaints

from NGOs when compared to the number of complaints from other sources.82 These

NGOs, arguably, have less incentive to show restraint in raising cases to the ICC

Prosecutor compared to other nations.83

The United States demands that its servicemembers and senior U.S. Government

officials be protected from the ICC when they are deployed worldwide to protect the

nation’s vital national interests.84 The United States fears the international community

will use the ICC to question the legitimate strategic and tactical decisions that may have

resulted in non-combatant deaths.85 By not ratifying the treaty, the United States is

forced to work out solutions to ensure immunity for its deployed personnel on a case by

case basis. However, by doing so, the United States will continually demonstrate its

willingness to work against the international community’s efforts to collaboratively

support the ICC.

Ratifying the Treaty - The Implications

The most relevant implication of signing the treaty is that all U.S. citizens, including

service members, would be automatically subject to all the requirements and obligations

associated with the treaty, increasing the risk that U.S. citizens would be tried by the

broad reach of the ICC’s jurisdiction.86 Nevertheless, there are many organizations and

scholars who persuasively argue that the United States should ratify the treaty. Despite

arguments to the contrary, proponents of the ICC view the complementarity principle as

sufficiently strong to protect the interests of U.S. citizens abroad.87 For the ICC to assert
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its jurisdiction over another State’s objections, the alleged crime committed must first be

one of the few crimes enumerated in the Rome Statute, which include genocide, crimes

against humanity, war crimes, and the crime of aggression.88 Second, the ICC must

decide if the State genuinely failed to investigate or prosecute a legitimate violation of

international law committed by one of its citizens. The likelihood that a U.S. citizen

would commit an international crime and the U.S. Government fail to genuinely

investigate and, if supported by the evidence, prosecute such a case is extremely

remote.89 The strong desire of the U.S. civilian populace to bring individuals who

commit an international crime to justice is the primary reason why the complementarity

principle is sufficiently strong. There is no absolute protection against U.S. citizens from

ever being prosecuted by the ICC. Given the persistent anti-American attitude many

countries maintain and the number of personnel deployed throughout the world, the

United States is arguably placing itself at great risk by ratifying the treaty. The relatively

ambiguous terms contained in the Rome Statute compound the risk. However, over the

years the ICC has clearly established a favorable track record, showing no obvious

signs of pursuing a political agenda against the United States. 90 Moreover, the ICC has

not pursued an investigation or prosecution against any U.S. personnel for their

involvement in past U.S. military operations. In Iraq, predictions of such abuses have

not materialized despite the over 240 communications to the ICC by citizens and

organizations alleging various crimes.91 Although the ICC Prosecutor seemingly has

broad powers, creating an opportunity for a politicized prosecution, the Rome Statute

contains many procedural safeguards to prevent an abuse of powers and frivolous

prosecutions.92 The complementarity principle, coupled with the jurisdictional and other
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procedural safeguards, were intended to place a check on the power of the Prosecutor

and the ICC, thereby protecting the sovereignty of all nations.93 Many scholars and

organizations, such as the American Bar Association, even claim the ICC provides

sufficient due process protections, equivalent to those afforded by the U.S.

Constitution.94

As a party to the Rome Statute, the United States would no longer serve in a non-

voting observer role with limited privileges. The United States would be better able to

effect changes to the Rome Statute, ICC procedures, and other matters as a voting

member at the upcoming Review Conference of the Rome Statute scheduled for 2010.95

The United States would also be able to bring additional funding and manpower to

ensure the continued functioning of the ICC.

The United States has longed enjoyed a reputation for leading other nations in the

struggle for human rights. However, its reputation is in jeopardy if it continues to ignore

the treaty. Individuals, NGOs and other nations have continually expressed their

displeasure with the United States’ refusal to ratify the Rome Statute.96 Ratification of

the treaty would send a clear signal to the international community of the U.S.

commitment in the struggle for human rights. The United States would be better able to

influence the development of the law of war and gain international support for future

operations, instead of being perceived as a country that supports a unilateral approach

to international concerns. Ratification would also likely motivate other remaining nations

to become party to the treaty. The United States will continue to lose its credibility the

longer it continues to isolate itself from the ICC.
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Finally, the United States would appease a large number of NGOs who have voiced

their concerns over the United States’ refusal to ratify the Rome Statute. The United

States views NGOs as complementary to the activities of the U.S. Government and

understands that NGOs are becoming more influential and powerful in international

affairs.97 The dilemma created by the U.S. Administration not adhering to the demands

of numerous large and powerful NGOs would be less of a concern.

Recommendations for Adjusting the Current Strategy

There are a considerable number of suggestions on how the United States

should interact with the ICC as discussed above. Given the ICC’s favorable track

record over the years, and increased international legitimacy, the United States must

abandon its hostile, evasive policy towards the ICC and adopt a more cooperative and

engaging policy. As discussed below, the Obama Administration should immediately

implement the following three courses of action:

(1) Participate as an observer in the 2010 Review Conference of the Rome Statute.

As a non-party observer, the United States has no vote in review conferences but

remains eligible to participate in both the Assembly and in Review Conferences.98 The

Review Conference will give nations the opportunity to consider amendments to the

Statute and any other matter, such as establishing a definition to the yet undefined

crime of aggression. The United States has the opportunity to express its viewpoints,

become involved in discussions, influence other party members and demonstrate our

resolve to pursue the struggle for human rights. Ignoring the Review Conference

through non-participation does little, if anything, to further our interests.
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(2) Proactively engage with the ICC. As a non-party to the treaty, the United States

is not obligated to provide assistance or cooperate with any prosecutions or

investigations conducted by the ICC.99 The United States is also not obligated to

provide information or documents, or contributions to the ICC budget.100 However, there

are no provisions in the Rome Statute that prevent the United States from providing

assistance on its own initiative. The United States could, for example, volunteer

information, contribute money to the ICC, or offer investigative or criminal subject matter

experts to assist with complex or sensitive investigations. Given its significant

resources, the United States has the capability to have a profoundly positive impact on

ICC operations. For example, monetary contributions could greatly assist the ICC with

its current financial problems.101 Such actions could help the United States reestablish

its reputation as a leader in promoting universal world justice and facilitate its on-going

efforts to make changes to the Rome Statute.

(3) Demonstrate its support of the ICC to the international community. Other

countries are likely influenced or feel justified in avoiding the ICC if the United States

acts in a similar manner. The Obama Administration could set the tide of change in

motion by ensuring the new NSS clearly documents a change in U.S. policy. A

proposed policy statement in the NSS might state the following:

We will take the actions necessary to promote universal justice, the rule of
law and human rights to meet our global security commitments. We approve
of the efforts of the International Criminal Court, and will cooperate and
provide assistance to the tribunal to the fullest extent possible while ensuring
our interests in protecting Americans abroad is not impaired. We will explore
ways to resolve our differences with the ICC and the international community
to provide a unified effort in preventing international atrocities and ensuring
those who commit such atrocities are brought to justice.



19

U.S. Government officials must also step up their continued showing of support

through speeches and interviews, at home and abroad. Senior U.S. Government

officials must stop making statements that only seem to confuse and upset the

international community. To illustrate, on 25 April 2008, Mr. Bellinger, then Legal

Advisor to the Secretary of State, explained that the starting point for cooperation is

recognition of each other’s position.102 Mr. Bellinger and other U.S. officials continually

urged other nations who were party to the treaty to respect a U.S. decision to not join.

However, at the same time, the United States continued to subject countries to foreign

assistance cuts for refusing to sign BIAs.103 The perception created is the United States

fails to respect the decisions of other nations while demanding respect for its own.

As suggested by others, the United States must completely review existing

agreements and laws, including the ASPA and BIAs, to determine the impact on

national security efforts, the effectiveness in dissuading other countries to not join the

ICC, and the financial impact on other countries.104 As part of this review, efforts must

be made to strengthen the complementarity principle by examining existing laws and

passing new laws to ensure there are no gaps such that the ICC could assert its

criminal jurisdiction because of a perceived inability of the United States to prosecute an

international crime.105 Given the time needed to examine all necessary laws, the United

States should nevertheless immediately move forward to ratify the treaty. However, as

part of the ratification process, the United States must negotiate some protections to

ensure it is given a genuine opportunity to address its domestic concerns. The United

States may, for example, negotiate for the right to opt out of the treaty at any time. The

United States could also negotiate for immunity from ICC prosecutions for a period of
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time along with the ability to extend the period of immunity until it is satisfied the network

of laws are firmly set in place.

Conclusion

U.S. interests in the ICC will remain high since no other country has nearly as many

troops deployed or engaged in stability type operations. The United States should not

sign the treaty as written today. However, through a planned series of efforts to engage

more with the ICC and change its legal landscape at home, the United States will

facilitate its own and the world’s interests in promoting a more effective international

criminal justice system. The recent limited vocal support for the ICC from senior

government officials is a step in the right direction, but only through action can the

United States demonstrate genuine support for the ICC and earn respect from the

international community. The ICC appears to be a viable international organization for

years to come and; therefore, the United States must not revert back to a hostile, non-

cooperative policy towards the ICC. Doing so would promote perceptions of

exceptionalism, provide justification for other countries to avoid the ICC, and fail to

facilitate the establishment of international standards for international crimes. The

United States is at crossroads in deciding how to support the ICC. The small steps it

makes towards positive engagement will most likely have significant long-lasting

positive impacts on American interests abroad.
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